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Introduction
This statement is presented to the Department of Justice and the Federal Trade Commission (the
Agencies) on behalf of the Information Access Alliance (IAA). The IAA was created to allow
library associations to share resources to explore the potential of focusing antitrust enforcement
on promoting competition in the scholarly publishing marketplace.1 The members of the IAA are
the Association of Research Libraries, the American Library Association, the Association for
College and Research Libraries, the American Association of Law Libraries, the Medical Library
Association, the Special Library Association, and SPARC, the Scholarly Publishing and
Academic Resources Coalition.

The IAA has focused on activities it believes are reducing effective competition in scholarly
publishing and creating barriers to new entrants into these markets. In addition to concerns about
market concentration, the IAA has been increasingly concerned with emerging practices among a
small group of large publishers of scholarly journals who are using bundling practices to protect
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market share and create barriers to entrants. Hence, we believe it is timely and appropriate to
provide this statement for these hearings.

The use of technology in the publishing industry and the emergence of digital distribution of
publications ought to have made the industry more competitive. Yet it has been welldocumented that the prices of for-profit academic journals have skyrocketed for more than a
decade, rising substantially faster than both the rate of inflation and the rate of price increases of
nonprofit journals.2

One potential reason for this phenomenon is the consolidation of the publishing industry. The
history of increasing concentration in the publishing industry has been documented and analyzed
elsewhere.3 But concentration does not account for the escalating prices and diminishing choices
faced by research libraries. There is more.

The IAA believes that single-firm anticompetitive conduct accounts at least in some part for the
serious problems confronting research libraries today. Our concerns include the rapid expansion
of publisher bundles, the perceived lack of viable alternatives in the marketplace, the frequent
demand for nondisclosure clauses in contracts, publishers' practices of requiring multi-year
commitments, and the strict limitations on reducing the scale of bundles. The ubiquitous
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presence of these practices by the major scholarly journal publishers was recently demonstrated
by a survey conducted by the Association of Research Libraries.4

The library community is concerned that as bundles lock up substantial portions of library
budgets for scholarly journals, competition is inhibited and new market entrants are barred. The
lack of market alternatives, at least for the high value segments of the bundles, means that
libraries have little ability to resist over-reaching terms, counting as gains the mitigating of
damage rather than increasing of benefits from a more efficient market.

This submission does not attempt exhaustively to describe and analyze the scope and impact of
bundling, nor to recommend application of specific antitrust remedies to what the IAA believes
constitutes a violation of the U.S. antitrust laws. Rather, we summarize here the problem as seen
by the purchasers and users of scholarly journals – a problem that is each year resulting in
increasing erosion of library budgets – and we provide additional references to relevant literature
that will assist the Agencies in understanding the nature and scope of the problem and how it
might best be addressed.
Bundling of Scholarly Journals
The principal commercial publishers of scholarly journals all pursue the practice of bundling,
and members of the Association of Research Libraries (ARL) have reported a high level of
"market penetration of journal bundles," with fewer than 7% of libraries that responded to last
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year's survey reporting that they had not licensed any of the journal bundles from the top five
publishers. Additionally, the majority of libraries report multiple bundle contracts.5

Under the typical bundling arrangement, the library enters into a long-term (often confidential)
agreement with the publisher to secure an electronic portfolio of journals. A typical bundle is
sold with the requirement that a library maintain its historic “spend-level” for hard-copy
subscriptions with that publisher for the library to obtain access to electronic versions of the
content. The bundle may include some titles that were previously not selected by the library,
either as an incentive or for an added charge. Libraries must agree to cancellation restrictions that
prohibit substantial reductions in the numbers of titles purchased. These contractual constraints
that accompany the bundle offerings by major publishers make it particularly difficult for
libraries to mitigate the adverse effects of the bundle on the individual library and on the market.

Because libraries have limited budgets and face escalating costs of journal titles, bundling creates
a barrier to entry in the journals market. Consider the example of a library with a fixed budget
that purchases titles from one or more publishers. In the print environment, suppose that no
publisher bundles its titles, so that they are available a la carte. In this case, when new, preferred
entrant titles appear, the library need only cancel a small number of titles to make room in its
budget for the new journals. In a digital environment, where the cost of distributing content is
much lower, bundling can be more profitable than a la carte sales. If each incumbent publisher
makes a take-it-or-leave-it offer of all of its content to the library (in the form of a bundle), it is
less likely that the new entrants can displace any of the incumbent content. The use value of the
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new preferred content is unlikely to exceed the aggregate value of the incumbent journal bundle.
This implies that the library will be unwilling to cancel journal bundles, resulting in more
revenue for incumbent publishers and thus higher profits (because distribution costs are lower
than in the print case). Furthermore, because the library is unable to cancel less desirable
individual journals, the quality of its collection is reduced relative to an unbundled digital
environment.

In short, with their limited budgets and inability to reduce the numbers of titles within bundles,
libraries are effectively restrained by the journal bundle from purchasing titles from other
publishers. This, in turn, creates a major strategic entry barrier in the journals market that
forecloses entry by new or smaller publishers and allows major bundling publishers to continue
supracompetitive price increases.6 These conclusions comport with those reached in a paper
sponsored by the European Commission's Directorate General for Research.7

Bundling Efficiencies
Commercial scholarly journal publishers might be expected to defend bundling practices based
upon procompetitive efficiency justifications, although the difficulty of assessing and calculating
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the value of those efficiencies is likely to be monumental.8 Experience suggests that, while there
may be some transaction cost savings to be obtained by bundling, it is not likely that these would
outweigh the anticompetitve effects and, in any event, those efficiencies could readily be
obtained without the ancillary contractual restrictions that invariably accompany bundled
scholarly journals.

Remedies
Most of the discussion of bundling is couched in the antitrust language of tying. As explained in
the case law, the purposes of remedies in tying cases are to terminate the illegal action, deny the
defendant the fruits of its violation, compensate those injured by the illegal behavior, and deter
future violations.9 The IAA recognizes the difficulty of formulating an appropriate antitrust
remedy should this kind of bundling of scholarly journal subscriptions by commercial publishers
be condemned as illegal under Section 2. Nonetheless, a variety of remedies may be available:
monetary damages to compensate persons injured by the unlawful practice; required divestitures
to break up mergers that have enabled publishers to bundle; direct prohibition of bundling;
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application of an "adding up" rule;10 or prohibition of the contractual constraints that exacerbate
and block market responses to bundling practices.11

Conclusion
The literature relating to the bundling of scholarly journals remains sparse. Hence, rather than
simply repeating the findings, assessment, and conclusions of those few lawyers and scholars
who have studied this problem, this Statement presents only an overview and summary of our
concerns; citations to additional data, analyses, and background material are provided in the
bibliography appended to this Statement, and copies of documents relied on are appended for the
convenience of the Agencies.

The IAA and its member organizations and research libraries across the United States are
convinced that the result of bundling practices by the leading for-profit scholarly journal
publishers is detrimental to competition, results in increased prices to libraries, compromises the
ability of librarians to make rational acquisition decisions based upon the desires and needs of
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their users, and, because of resource constraints of libraries, ultimately adversely affects the
availability to researchers and the general public of scholarly journals. We thus urge the
Agencies to review and analyze the problem of journal bundling as expounded in this paper and
the cited studies; to apply to this analysis the learning gleaned during the very extensive
discussions and presentations in the course of these hearings on single-firm anticompetitive
conduct; and to explore the application of appropriate remedies. Most important, we urge that
the agencies not draw from these hearings a conclusion that would reduce the ability of
businesses, libraries, and others injured by bundled discounts to obtain appropriate redress. The
IAA would be pleased to assist in any additional data-gathering and analysis that might be useful
to this effort.
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