January 22, 2008
Dear Senator Reid,

We, the undersigned organizations who care deeply about both individual rights and
effective intelligence-gathering, strongly urge you to bring only the Judiciary
Committee’s version of S. 2248, the FISA Amendments Act of 2007, to the floor if you
choose to bring up wiretapping legislation. We vigorously oppose the Intelligence
Committee version for both authorizing warrantless, mass collection of Americans’
international communications and granting complete retroactive immunity for the
telecommunications industry, among other severe flaws.

We ask that you use your position as Majority Leader — with sole responsibility for
determining what legislation comes to the Senate floor — to bring only the clearly superior
bill up for debate and support additional improvements that are greatly needed to protect
Americans’ basic rights. The Judiciary Committee bill is superior to the Intelligence
Committee bill for the following reasons:

e Bulk Collection: Most importantly, the Judiciary version prevents the
government from engaging in mass, untargeted collection of all communications
coming into or going out of the United States. The Judiciary Committee fixed an
important loophole in the Intelligence Committee approach that would allow bulk
collection, which will inevitably sweep in vast numbers of purely innocent
communications for government analysis and use.

e Significant Purpose Test: Surveillance tactics in the U.S. that allow the
government to obtain the contents of phone and email communications of people
in this country without a court order are unconstitutional and un-American.
Unlike the Intelligence bill, the Judiciary version makes clear that once a
significant purpose of the government’s surveillance is to acquire the
communications of a particular person here, it must go to the Foreign Intelligence
Surveillance Court for a court order based on probable cause.

e Meaningful Exclusivity: The Judiciary iteration of S. 2248 states in no uncertain
terms that FISA is the exclusive means for foreign intelligence wiretapping on
American soil, and clarifies that vague assertions of Article Il presidential
authority do not eviscerate the entire statute. The Intelligence Committee version
also creates an unacceptable loophole to FISA’s protections against warrantless
electronic surveillance by removing some wiretapping from the purview of the
statute by changing FISA’s definition of “electronic surveillance.”

e Immunity: Unlike the Intelligence Committee bill, the Judiciary version does not
grant blanket immunity to the telecommunication companies that facilitated the
President’s warrantless wiretapping program. It defers that major policy decision
that affects the individual statutory and constitutional rights of Americans. There
is no need to immunize past misconduct to obtain future compliance.



e Qversight: As provided in the Judiciary version of S. 2248, any new electronic
surveillance permitted by the legislation should be temporary, subject to a two-
year sunset, and include vigorous reporting requirements and an audit of
warrantless surveillance going back to 2001.

Sincerely,
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